RESOLUTION NO. 5003-12
TERMINATES LAND USE AGREEMENT
WITH COASTAL WILDLIFE RESCUE CENTER
OF SOUTH ALABAMA, INC.

WHEREAS, the Foley City Council approved entering into a Land Use Agreement
with Coastal Wildlife Rescue Center of South Alabama, Inc. July 19, 2010 under enabling
Resolution 4161-10, and

WHEREAS, during the February 6, 2012 Work Session Ms. Janct Ripp reported that
they were still in violation of the handicapped ramp not being up to code and the grinder
pump was still an ongoing issuc, and

WHEREAS, Ms. Ripp further reported that if they could not get up and running by
spring or early summer then she would get back to the City for a tentative moving datc, and

WHEREAS, there was a consensus by Council to have Ms. Ripp report back to them
to present a business plan that covered ongoing operational costs, funding , permits, and an
cvacuation plan, and to date she has not responded.

NOW THEREFORE BE IT RESOLVED that the City Council of the City of Foley,
Alabama, as follows:

SECTION 1I: Terminates the Land Use Agreement approved under enabling

Rcesolution 4161-10 with Coastal Wildlife Rescue Center of South
Alabama, Inc. effective immediately.

SECTION 2: This Resolution shall become effective immediately upon its adoption

as required by law.

. 3 11+, PASSED, ADOPTED AND APPROVED THIS 2nd day of July, 2012.
PRUA FO_: "
',..q-.._.;"((\ _;’
ALY -“"..}. '*’_,;,
e s L
:" ..3 t{‘:’ gﬂ‘- I.l ':Q f 3_
A A
ey Jobhp E. Koniar, Mayor
AL @’
U IPATTEST:

7/}1‘0 ud}-h)ﬁ rt{;th

I Viitrgan Qeaadborn A




.
A

AGENDA REQUEST FORM
DATE OF WORK SESSION: 07-02-12
DATE OF COUNCIL MEETING: 07-02-12

DEPARTMENT AND PERSON SUBMITTING ITEM: Charlie Ebert

DESCRIPTION OF TOPIC: (who, what, when, where, why, and how much)

Discuss agreement between City of Foley and Coastal Wildlife Rescue Center.

DESCRIPTION FOR PUBLISHED AGENDA: Discuss agreement between City of Foley and Coastal Wildlife
Rescue Center. '

IS DOCUMENTATION ATTACHED (See attached list): | XYes [ | No

If item was previously approved under a Resolution or Ordinance have you included the number in the

documentation? Yes [ [No [] n/a

Is & copy of the Resglution/Ordinance attached? Yes D No D N/A
SOURCE OF FUNDING:

Piease provide the amount requested:

Is this a budgeted item? [ ] ves [ ] No

Please provide the budgeted amount: $ Account No.

If budgeted, is this a capital purchase, capital project, or special fund?

Was this item included in the Fiscal Year Capital Projects Plan? |:| Yes D No

If yes, please provide the amount included in Capital Projects Plan: $

=== Do Not Write Below This Line ==
Verified by the Finance Department:

Reviewed by: Date:

Clerk’s Office: Received by: Date: Time:

{see back for required backup documentation)



COUNCIL WORK SESSION AGENDA MINUTES
CITY OF FOLEY
CONFERENCE ROOM, 407 E. LAUREL AVENUE
FOLEY, ALABAMA
MONDAY, FEBRUARY 6, 2012 4:00 P.M.

Mayor Koniar called the work session to order at 4:05 p.m. Council members present:
Wayne Trawick, Ralph Hellmich, Rick Blackwell, and Chatles Ebert, HII. Absent: Vera
Quaites. Others present: City Administrator Mike Thompson, Sandra Pate, City Clerk
Vickey Southern, Paul Adams, Joey Darby, Jeff Rouzie, Guy Busby, LaDonna Hinesley,
Steve Smith, David Wilson, David Thompson, Leslie Lassitter, Butch Stokes, Hannah

Garcia, Suzanne Kellams, Carolyn Byme, Maggic Boudreaux, Joe Bouzan, and Janet
Ripp.

ACTION ITEMS:
1. Approve Work Session Minutes of January 17, 2012,

Councilman Hellmich made a motion to approve the minutes and Councilman

Blackwell seconded the motion. Mayor Koniar abstained. The vote passed by a
majority vate.

2. Consider Consent Agenda of February 6, 2012.

Consent Agenda

Consider GCN Special “Baldwin Marketplace” edition ad in the amount of
$27s.

Appropriates $5,382 for purchase of bar coding system and scanner ang
amends 01-608.7010

Consider renewing a ficld banner ad for Foley Lion's Baseball in the
amount of $250.

Memorializes transfer of $452 from Beautification Board’s Account 01~
619-7100 (New Decorations) to Account 01-619-5040 (Maintenance),
Memorializes capital purchase to Dekra-Lite in the amount of $4.627.75
from Revitalization and Beautification Board budget Account 01-619-
7100 for LED lights and approves the expenditure of the remaining
$5,372.25 for lights. The total FY12 budgeted amount is $10,000.
Memorialize US Fish and Wildlife grant application for additional funds

for Graham Creek Nature Preserve invasive plant removal program. This
is an existing grant.

Amends Resolution 4709-11 which should stated Account 01-608-7010
instead of 01-608-2020 in the amount of $48,958.71.

Amends Resolution 4778-12, Section 4, to state Account No. 12-600-9600
Q20 59/24 instead of Account No. 12-600-9365 A0S 59/24.

Restates Resolution 4781-12 approving a totat of $19,582.25 under
Account 12-665-7280 Q63 DOP for Southern Maintenance's proposals.
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Mayor Koniar made a recommendation to move item “C" to Chamber
Foundation for them to consider. A resolution was moved to the Council meeting
agenda.

Terry Burkle handed out a report which identified the various pool of funds and
what amountls were requested and awarded, as well as the schoonl's name and

grant titles. Thirty six applications were considered and 25 were awarded, They
had a rotal of $41,000 and still have 82,935 remaining for emergency items.

Mayor Koniar asked, Do you have a committee? " Ms. Burkle reported that each
application is given a score and are judged by three retired school teachers. The
scores are totaled and awards go to the highest score. They also take into
consideration the funds that are available and make it as competitive as possible.
Consider Foley Mardi Gras Association’s request to hold a Mardi Gras Parade on
Saturday, February |&" with line up starting at 9:00 a.m. and parade ending
around noon.

This item was maved under New Business item #3.

Consider the American Heart Association’s reguest to use Heritage Park and
Pavilion on October 5, 2012 from 6:00 p.m. until 9:00 p.m. for set up and October
6, 2012 from 6:00 a.m. until 2:00 p.m.

Thiy item was moved under New Business item #4,

Consider resolution reappointing Joe Cabaniss to the Board of Adjustments and
Appeals.

A resolution was moved to the Council meeting agenda.

Consider resolution reappointing Jerry Davis and Brack Wells to the IDB. These
6-year terms need to be re-staggercd terms so that all are not due in the same year.

A resolution was maved to the Council meeting agenda.

Consider resolution reappointing Roddy Burkle to Planning Commission for
another term,

A resolution was moved to the Council meeting agenda.

Consider resolution reappointing Jimmy Donaldson to the YMCA Public Parks &
Recreation Board for arother term. This Board is currently inactive.

A resolution was moved to the Council meeting agenda.



10.

Consider YMCA’s request to hold 4™ Annual Kids Need Heroes 5K Run/Walk
and One Mile Fun Run on Saturday, February 25, 2012 from 8:00 a.m. until 11:00

a.1ml.

Chief Wilson reported Lt. Bullock has already looked at the route. This ltem was
moved to Council meeting agenda under New Business.

Consider Blue Cross Blue Shield’s request to hold education seminars, which are
free to the public, in the Council Chambers at no charge. They have used the
Chambers at no charge for the past two years.

This item was carried over to wait for Pam Harris' vecommendation.

DISCUSSION ITEMS:

il.

12.

Joe Bouzan: Consider resolution approving herbicide application contract
renewal.

A discussion regarding the cost of the contract renewal versus the cost of staff
applying the herbicide ensued. The City hired a new employee not long ago
trained in proper application of herbicides, pesticides, etc. The idea at that time
was that this employee would train other employees in how to apply herbicides
and pesticides and take a train-the-trainer approach. This was supposed to save
the City money. Joe Bouzan reported that the cost of the contract was up 53,000
due to adding some additional properties and tasks to the comtract. David
Thompson reported that the employee that was hired does apply herbicide, etc. to
the land at the Sportsplex but not the other areas of the City such as the Airport
and certain roadways. Leslie Lassitter reported that the Federal government now
has more stricter regulations and she is required to report usage of chemical
applications such as pesticides, herbicides, etc. The Council ended by saying that
they would like for David Thompson and Joe Bouzan to take another look into the
utilization of the employee who was hired for pesticide/herbicide application in
the scope of the costs of the contract renewal and to report back to the Council at
the next work session. A resolution was moved to the Council meeting agenda.

Janet Ripp/Leslic Lassitter: Discuss Coastal Wildlife Rescue Center’s Lease
Agreement.

Ms. Ripp reported that they are still in violation of the handicapped ramp not
being up to code and the grinder pump is still an ongoing issue. Their intention is
to try to get it up and running by the spring or early summer. If they cannot get
these items worked out, then they would like to have a tentative date for moving
their items off of the property. They have a meeting with BP on Wednesday and
requested to meet with the Council after that time if the Council would be
agreeable. There was @ consensus fo bring this back at the first meeting in March



13.

14.

15,

16.

when Ms. Ripp will be expected to present to the Council a business plan that

covers ongoing operational costs, funding, permits, and an evacuation plan,
Carried over.

Mike Thompson: Consider ordinance setting salaries for elected officials for the
four-year term beginning in November, 2012

The ordinance was maved 1o the Council meeling agenda for a first reading.

Vickey Southern: Consider resolution accepting Legislative annexations. This is a
housekeeping item.

A resolution was moved to the Council meeting agenda.

Leslie Lassitter: 4) Request to move $2000 from the Graham Creek Preserve
Operating Account (01-620-8150) to a new Graham Creek Preserve Event
Expense Account (01-620-8155). B) Request to create a Graham Creek Preserve
Donations and Events Revenue Account (01-550). C) Discuss construction of a

comfort station at Graham Creek Nature Preserve. D) Discuss acquisition of
property for a waterfront park. -

A) Leslie reported the new account will help track funds for various events at
Graham Creek Nature Preserve. A resolution was moved to the Council
meeting agenda,

B) A resolution was moved to the Council meeting agenda.

C) Leslie reported the port a lets are costing the City money and we could build
it withow stipulations if they did not utilize grant funds. Ske obtained prices
Jor a pre-fab and regular construction Jor three stalls for borh men and
women and a wiility sink and fountain which will accommodate the cross
couniry evewts.  The pre-fabricated option will cost more. Councilman
Trawick preferred to let out Jor bids rather than go with a pre-fabricated
construction unil. The Council’s consensus was to 8o out to bid

D) Leslic reported there is the possibility that the City could obtain 25 acres of
waterfront property. [f everything works out, then she would like to utilize this
property for a City park and construct a canoe lounch and fishing piers, et
She could apply for a grant to purchuse the property contingen! upon getting
the property, Currently they are waiting on the county. All the commissioners
were in favor of this at a meering but the City/County needs to be sure that the
grant would be satisfled if the City took possession. Jeff Rouzie reported he
spoke with David Brewer who is trying to get it finalized with commissioners
but has not heard back from him. Lesle noted that this item is a precursor 1y
the next item on the agenda which is requesting permission to apply for the
ADCNR 3064 Grant which would provide funding for these improvements.

Leslie Lassitter/Suzanne Kellams: A ) Request permission to apply for the
ADCNR 306A Public Access Improvement Grant for improvements to a future
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17.

18.

19.

20.

City waterfront park. B) Request permission to apply with the Baldwin County
Commission for the ADCNR Coastal Planning Grant for a Bon Secour River
watershed study and an update for the management plan.

A) Leslie reported the grant funds would be used to construct a kayak/canoe
launch, not a motorized boat launch, and picnic areas. The parking lot would
be done by staff as part of in-kind service. A resolution was maved to the
Council meeting agenda. As a side note Councilman Hellmich reminded
Butch that the City has an obligation to pave Wilhelmina Holmes Road.

B) This request is for approving the City’s partnership with the County on an
ADCNR Coastal Planning Grant for a Bon Secour River watershed study and
to update the management plan. There would be no cost to the City in
exchange for Leslie's services as an Environmental Specialist on the project.

The total cost of the project is $140,000 and would cost the County half of the
cost. There was a COnSensus (o approve.

David Thompson: 4) Request permission to purchase Frontier Core Acrifier
CA2072 with 3 pt. trailer hitch attachment. This is a 6’ wide %" steel coring tines

gerifier. B) Request permissions to go to bid on a new Sportsplex turf mower. C)

Request permission to go to bid on a new Ford F-150 pickup truck. D) Consider
request to purchase a John Deere Gator TX for $7,860.22 to be used at Sportsplex
to transport patrons, empty garbage, transport conditioner and quick dry.

A) A resolution was moved to the Council meeting agenda.
B) There was a consensus to go to bid

C) There was a consensus o go to bid.
D) A resolution was moved ta the Council agenda.

Consider acceptance of public projects: A) Drainage Improvements; B)
Miscellaneous Capital Projects, and () Bike Path Extension.

This item was moved under New Business on the Council meeting agenda.
Joey Darby/Suzanne Kellams: Consider applying for FY2011 Safer grant.

A resolution was moved to the Council meeting agenda.

Sandra Pate: 4) Consider resolution approving the creation of one Temporary

Full-Time Records Clerk for the Foley Police Department B) Consider resolution
converting one Corporal Patrol position to one Community Services Officer in the
City’s Pay Classification Plan for the Foley Police Department.

A resolution was moved to the Council meeting agenda for Item A and Item B.



AR

22,

23

Randy Kurtts: Consider resolution approving the purchasc of two water meters

from Riviera Utilities in connection with the Strectscape IT1 project in the amount
of £1,350.00.

A resolution was moved to the Council megting agenda.

Butch Stokes: A) Consider resolution accepting R&S Paving and Grading, Inc.’s
quote for repair of paving cuts in the amount of $21,000.00; B) Consider
resolution approving Christian Testing Laboratories, Inc.’s proposal for Beating
Soil Evaluation in the amount of $700.00; €) Consider resolution approving
Randy Arp’s proposal for Pavilion Foundation Designs in the amount of
$1,350.00; D) Consider resolution accepting bid for construction material for
Pavilion Shelters, and E) Discuss resurfacing projects and finding for same.

A-C) Resolutions were moved to the Council meeting agenda for items A through
C.

D) Butch recommended accepting JA. Dawson's low bid in the amoun of
$36,324 for construction maverials Jor the pavilion shelters. Resolution
moved to Council Agenda.

E)  There was a consensus of the Council 1o go to bid on the top three items

listed in the hondout distributed by Butch. These were based on Volkert's
recommendations,

Jeff Rouzie: Discuss setting the salc price of the Industrial Park property.

Jeff reported the Industrial Development board met and came up with a 329,000
per acre price for the property at the Fi oley Beach Express Industrial Park in
conjunction with the Advantage Site program. This price is for a two year period
The property on the west side has no infrastructure but the east side has
infrastructure. Comparable prices are Baldwin EMC’s park is listed at $18,000
per acre; Fairhope Tech is §40,000 per acre: and the others are $35,000 per
acre. The City as well as the IDB, as property owners of the parcels, have to send
letters of support and letters setling the agreeable price per acre. A resolution

autherizing the Mayor to sign a support letter and a letter defining the per acre
price was moved to the Council meeting agenda,

INFORMATION ITEMS:

24,

Thank you letter from National Breast Cancer Foundation,

ADD ON’S

25.

Joey Darby: Consider resolution rejecting all bids received on February 1, 2012
for Brush Truck Body and Equipment,

A resolution rejecting all beds was maved to the Council meeting agende.

6



26.

Butch Stokes: Consider resolution accepting R&S Paving & Grading, Inc.’s
estimate for parking on the southwest corner of Pipe Street in the amount of
$15,430.00.

A resolution was moved to the Council meeting agenda.
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LAWYERS

150 GOVERNMENT STREET
MoaiLE, ALABAMA

October 27, 2011

Coastal Wildlife Rescue Center of
South Alabama, Inc.
12078 Fernwood Drive West

Foley, AL 36535

RE: Land Use Agreement — City of Foley

Dear Ms. Ripp:

T. ¥. Jacrmon, {11
Or Counmm
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The purpose of this letter is to give you formal notice on behalf of the City of
Foley that the Coastal Wildlife Rescue Center of South Alabama, Inc. is in default under
multiple provisions of its Land Use Agreement, including but not limited to Paragraphs 3,

8,9and 11,

If you would like to dispute these grounds or if you wish to attempt to cure all of
the various defaults, you must contact me immediately. All rights are hereby reserved.

Very truly yours,

CASEY PIPE;

ICP/meg

cc: Leslie Lassiter
Mayor Koniar
Mike Thompson



RESOLUTION NO. 4151-10

RESCINENNG RESOLUTION 41213-10 AND APPROVING
ENTERING INTO A LAND USE AGREEMENT
WITTH COASTAL WILDLIFE RESCUE CENTER OF SOUTH ALABAMA, INC.

WHEREAS, the Foley City Cauncll adopted Resolition 4123-10 on lune 21, 2010 accepting
a donation from Coastal Wildilfe Rescus Center of South Alabama, Inc., and

WHEREAS, the Coastal Wildife Rescue Center received a donation of & 12x50° partable
building an.d $1b,000 to start a wildlife rehabilitation center, and

WHEREJ:\S, the Coastal Wildlife Rescus Center would like to place thelr portable building
at the Graham Creek Nature Preserve to rehabilitate birds and other wildiife needing additionat
care due to the oil spill, and

WHEREAS, the Coastal Wildlife Rescua Canter would be responsibbe for all utilities,
cleanup, and disposal of any hazardous material,

NOW THEREFORE BE IT RESOLVED that the City Council of the City of Folay, Alabama, as
follows:

SECTION 1.  Rescinds Resolution 4123-30 and authurizes the Mayar to enter Into a Land
Usage Agreemant with Coastal Wildlife Rescue Center of South Alabama, Inc. as outlined in the
attached Land Usage Agreement, which is made a permanent part of this resolution upon its
adoption,

SECTION 2:  This Resclution shall become effective immadiataly upon Its adoption as
required by law.

PASSED, ADOPTED AND APPROVED THIS 19th day of July 2010,

J@rﬁ Koniar, Mayor

ATTEST:

Clotih .
A, Perry Wibourne

City Clerk/Administrator

Uy \Resol ANntpuctions Dept\FYOR- LML 1-LC Raacinds 413310 Andf Entaring Inta Land Usage Agrremant Wih Constal
‘WildlHe 07-18-10.0acx
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LAND USAGE AGREEMENT

This Land Usage Agrecwment (the “Agreement”) effective 28 of July _E_'ff 2010 1=
between the CITY OF FOLEY, ALABAMA, a municipal corporation of the State of Alabama
(“Foley”} and COASTAL WILDLIFE RESCUE CENTER OF SOUTH ALABAMA, INC. an

Alabama corporation (“Coastal™).
Defipitiony

For purposes of this Agreement, the words and phrases set forth below shall bave the
following meanings:

“Site” shall mean the following real property, to-wit:

Approximately one-tenth (1/10™) of one (1) acre of land (0.1 acre), more
or less, located approximately 637 feet East of and 400 feet South of the
Northwestern (NW) comer of Tax Parcel ID puraber §1-06-13-0-000-
003.01¢ within Section 13, Township 8 South, Range 4 East, Baldwin
County Alabama as approved by the City of Foley Environmental
Manager for the location of & portable building, plus such additionat sreas
as approved by the City of Foley Environmental Manager on Tax Parcel
ID number §1-06-13-0-000-003.010 and Tax Parcel ID number §1-06-14-
(-000-004.000 for the location of termpomary portable wildlife enclosures
for animal rehabilitation as approved by the City of Foley Environmental
Mamager.

“Activities” shall mean (i) placing a portable building that is no larger than twelve feet by
fifty feet (12° x 50") on the /10" acre portion of the Site and connscting it to necessary
utilitics; (ii) running nccessary utilities to the 1716 acre portion of the Site to serve the
portable bmilding; (ifi} erecting or placing such temporary, portable cages, fences,
enclosures and other systems to house or store animals being rehabilitated in such
Iocations aa epproved by the City of Foley Environmental Managesr on the Site; and (v)
operating and conducting non-profit wildlife regseus and rehabilitation services on the

Site.
Breamble
Foley owns the Site, and Coastal desires to use the Site for the Activities.
| Agreement

NOW, THEREFORE, in consideration of the premises, omutual agreements of the parties
end other good apd valuable consideratiom, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows:



1. Site Licegse; Limitations. Foley hereby grants a pon-exclusive license to Coastal on the
terms and conditions herein for the use of the Site for the Activities, but for no other purposes,

2. Temp. The term of this Agrecment shall commence on the effective date first above
written and continue for three (3) years unless sooner terminated s bersin provided; provided,
however, that the termn shajl continue beyond the expiration date on a month-to-month basis if
Coastal retmairs in possession of any portion of the Site following the expiration of the term and
if notice was not provided by either party of their desire fo terminate the agresment upon its
expiration date. The texm of this Agreement can be terminated by either party giving written
notice to the other party of their desire io terminate the Agresment on ninety (90) days advance
notice during the oxiginal tarm, or on thirty (30) days advance notice during the month-to-month
extension of the original term:.

3. Consideration. Coastal shall be respongible for any sales, use or income taxes due as a
result of its operations at the Site along with all licenses and permit fees necessary for its
operations. Coastal is also required to continuously operate & non-profit wildlife rescue and
rehabilitation Site at the Site which is part of the consideration to Foley under this Agreement.

4. Inability to Use the Site for Activities. Coastal agrees and acknowledges that Foley shall
not be liable for its inability to vse the Site for the Activities which ocour due to fire or other
cagualty, acts of God, weather conditions, changes in law or regulation or other acts of
governmental authority or any other reason beyond Foley's reasonable control.

5. Assumption of Risk: Waiver of Claims. Coastal agrees that it assurnes sole and absoluie
responsivility for all risk of personal injury, death, damege to properiy or loss of property
suffered by Coastal or any of Coastal's employees, agents, contractors or other invitees of
Coastal i connection with use of the Site. Not in limitation of the foregoing, Coastal accepts the
Sitc “&s i3, where is and with all fanlts” and agrees that Foley shall have no responsibility for
"providing any security, lighting, utiliies, or other. services to the Site hereunder. Coastal
acknowledges and agrees that Foley has made no warranties of any kind or nature concerning the
- Site, its copdition, or its fitness or suitability. Coastal agrees to and hereby releasas, wajves and
relinguishes any ¢laim against Foley and the officers, employees, agents, servants,
representatives, affiliates, successors and assigns of Foley, that directly or indirectly arise out of
or is related 10 Coastal’s use of the Site. Coastal, for itself, its employees, contractors and
invitees, assumes the. risk of any latent or patent defects that are or may be on the Site, and
Coastal agrees that Foley shall not be responsible for any loss or damage on account of any such

defects.

6. Ipdemnity. Coastal will indemnify, save harmless and defend Foley and the officers,
employess, agents, servants, representatives, affiliates, successors and assigns of Foley from any
and all liability, damage, expense, cause of action, suits, ¢laims or judgments arising from injury
to person or property on the Site.

7. Natices. A.nynshcctobcgwenhcwundermuatbemmtmgandshaﬂbedcemedtobe
given when (2) band delivered, or (b) ope (1) business day after pickup by United Parcel



Services or Federal Express, or amother similar ovemnight express service, in either cage
addressed to the parties at their respective addresses set forth below:

ifto Coastal: Ianet Ripp
Coastal Wildlife Rescue Center of South Alabama, Ine,
12078 Fernwood Drive West :
Foley, Alsbama 36535
Phone: 251-978-66%0

If io Foley: City Clerk, City of Foley
407 East Laurel Ave,
Foley AL 36536

8. Utilities. Coastal shall initiate, contract for, and obtain in its name any znd el utility
services that it requires for use of the Site. Coastal shall pay sll charges for the wility services
famished to it during the term as such charges become due. If Coastal fails to pay the utility

" charges for services fumished the Site, Foley may, st its option, pay such charges and Coagtal |

shall promptly reimburse Foley for any such payments made by Foley, and/or Foley may declare
Coastal in defiult and terminate the term hereunder. .

9. Maintenancs, Coastal, at its own expense, shall maintain the Site in 4 safe condition, and
upon termination of this Agreement iz any manner, shall deliver to Foley the Site in substantially
the same condition as existed on the commencement date, ordinary wear and tear, casnalty and
condemnation excepted. Coastal wilt not permit any mecharic’s or other liens to stand against
“the Site for labor or material furnished {0 it in connection with any improvements or installations
toade by it. No modifications or improvements to the Site shail be made without the prior
wmtcnconsentof}?oley

10. : Dty to Obtain Permits and Licenses. Coastal shall, at its own cost and expense, procure

- each md every permit, license certificate, or other authorization and any renewnls, extensions, or
contirmances of the same required in connection with the lawful and proper use of the Site for
the Activities.

11, [nsurence and Indemnity. - \

(&)  Coastal, at its sole cost and expense, shall cerry and maintain the insurance
coverages specified on Exhibit “A” attached hereto to pretect Foley from and against alt claims
for darmages to persons and to property which miy arise from Coastal’s use of the Site.

(&)  Coastl shall conduct all of its opsrations related to this Agreement in a
safe and workmanlike manner, in full compliance with all applicable governmental Jaws, rules
and regulations, at their own cost, expense and risk. Coastal hereby covenants and agrees with
Foley t reimburse, indemnify and hold harmless Foley from and ageinst any and all labilities,
claims, suits, judgments, losses or dameges, cither to person (including death) or property,
msludmsmthomhmtanon,nﬂamomcy'sfms,conmﬂhngmdwmfcu, court costs,



expenses, cipert fees, discovery costs and all other costs arising out of, incident to, or resulting
from the operations of Coastal, its employees, agents, representatives, contractors, siccessors or
assigns, on the Site or in connection with the Activities.

(c)  Coastal represents, warrants and covepants to Foley thar Coastal and its
agents, servants, employees, contractors and anyone acting on its behalf will not use, store,
generate or dispose of "Hazerdous Materials” (as hereinafler defined) in, on, under, around or
about the Site or on Foley’s other property. Coastal shall give Foley prompt written notice of the
existence or discovery of the presence or contamination of the Site with Hazardous Materials.
‘Without limiting the foregoing, Coastal also agrees that Coastal shall not install, operate or
maintain any underground storage tanks on or about the Site. Coastal agrees that any and all ail,
gas or petrolewm containers or products that it keeps on the Site shall be kept and maintained in
compliance with all applicable Environmental Laws. Should Coastal operate any machioery on
the property and any oil or fuel or other contaminant is released onto the Site ot Foley's adjacent
property, or should any other discharge, improper storage, leakage, spillage, emission,
contemination or pollution of any type oceur upon or from the Site or Foley’s adjacent property
due to or associated with Coastal’s use and occupancy thereof, Coastal, at Coastal’s expanse,
shall immediately notify Foley, clean all property affected thereby to the satisfaction of Foley
and any governments] body or agency having jurisdiction thereof, and remove any contaminated
soil to & permitted Site. In the event Coastal or any of its agents, servants, employees,
contractors-or anyone acting on its behalf violates this Section of the Agreement, Coastal shall
indernify, defend and hold Foley harmless from and against any and all damages, claims,
injuries, cost and expenses and liability arising therefrom or related thereto (including, without
limitation, any fines, penalties, judgments, clean-up costs, litigation costs, experts’ fees,
attorneys' fees and conselting, engineering and copstruction costs), except to the extenr that such
lisbility, damsge, loss, cost or expense may be contributed to or exacerbated in part by the
pegligence of Foley. The clean-up and disposal of such Hazardous Materials, including required

"air god water monitoring and documentation, shall be performed by Coastal at its sole cost and
expense and shall be performed in accordance with all applicable laws, nules, regulations and
ordinances. Foley shall have the right, but not the obligation, to review and monitor any such
_clean-up and disposal by Coastal. Within forty-five (45} days following the clean-up of any
'Hazardous Materials, Coastal shall furnish to Foley Hazardous Materials manifests and records
which document transport and disposal of such material, Coastal's obligations to clean such
property shall survive the termination of this Agrecment and Coastal's vacancy from the Site,
Coastal bereby waives any statute of limitations which might bar Foley from recovery against
Coagtal for damages Foley suffers, including clean-up costs, for any such pollution, emission,
improper storage, contamination, leakage, discharge or spillage, on or near the Site resulting
directly from Coastal's operauons and uge thereof.  Coastal shall not be resporsible for any

_contamination, pollution, emission, leakage, or damege to the Site and other affacted property
caused by the negligence or willfal misconduct of Foley or by a prior user or ocegpant of the
Site. As used hercin, the term "Hazerdovs Materal(s)" means any chemical, substance or
material or combination thereof which (i) is defined as s hazardous substance, hazardous
material, hazardous waste, pollutant, toxic materizl, or contaminant under any Environmental
Law (s defined below), and (if) is a petroleum hydrocarbon, including crude oil or any fraction
thereof, (iii) is hazardous to human health or safety or the enviromment due to its toxicity,
corrosivity, flammuability, explosivity, infectiousness, radioactivity, carcinogenicity or



reproductive tonc:ty,br(whs regulated, pursuant to any Environmental Law. As used herein,
the term "Environmentat Laws” shall include local, stﬂeandfedemllaws,;udgments ordinance,
tules, regulations, codesmdoth:rgovemmcmalmmnns

12, Sumender. Upan the expirstion or termination of this Agreement in any manner, the Sits
shail be restored by Coastal to a condition similar to what existed at the commencement of this
Agreement, free of any Hazardous Materials, ordinary wear and tear, casuslty and condemnation
excepted. Any personal proparty of Coastal that remains on the Site following the termination of
tlmAsreementwﬂl,attheopﬁonofFoley,(i)bedeemodabandoned,or(u)beoomempropeny
of Foley. Foley may, oonetheless, require Coastal to remove such fixtures, equipment and
personal property a8 designated by Foley (the "Required Removables™) at Coastal's sols cost. If
Coastal fails 1o remove the Required Removables, Coastal shall pay Foley on demand all costs
m.curredmmmoung,stmngmd/ordispomgofthekequmdkmvahmmdfmanydamage
to the Site. Coastal's obligation to observe or perform this covenant shal) survive the expiration
orommmauonofmswmmem

13.  Default and Remedies. lt:smdastoodmdngreedthutmmevent {a) Coastal shalf
fiil to make any payment of fees within five (5) business days after receipt of written notice
therefor; or (b) the insolvency of Coastal, its adjudication as & bankrupt, voluntary or
invohntary, or a general or partial assignment by it for the benefit of its creditors; or (¢) Coastal
should fail in the performance of any of the other covenants, provisions, or agreements herein
contained; and should such default or failure continue for a period of thirty (30) days after receipt
of written notice by Coastal of such default or failure or such -additional time reasonably
necessary to cure, provided Coastal comimences to cure guch defiult or failure within such nitial
30-day period and diligently prosecutes such cure to completion, then, and in any of those
events, Foley shall have the right and opticn to terminate this Agrecment by giving Coastal
written notice thereof, in which case this Agreement shall wholly cease and expire on the date
- fixed by suck written notice and Coastal shall immediately remove its operations from the Site
- and Foley may dismiss Coastal from the Site, in accordance with law.

" The right of Foley to terminate this Agreement, as herein set forth, is in addition to and
not in exhaustion of such other rights that Foley has or causes of action that may accrue to Foley
-because of Coastal’s feilure to fulfill, perform, or observe the obligations, agreements, or
covenants of thiy Agresment after notica and an opportunity 1o cure as set forth in this Section 13
and the exercise of and pursuit by Foley of any of the rights or censes of action accruing
hﬂreundershallnotboanexhausﬁonofsuchothernghBOMausesofacumthn:Fuleymght
otherwise have, ‘

14, mﬁ_ﬂm Intheevcn:ofdcfaultbycxﬂlcrpanyhereund:rmdthgsubsequem
employment by the other party of an attomney for the enforcement of its rights under this
. Agreement, the defanlting party agrees to pay end shall be taxed with a reasonable attorney’s foe
for the services of such attomey.

- 16, No Walver. The failure of Foley to insist upoo & strict performance of any of the tarms,
conditions and covepants herein shall not be deemed a waiver of any subsequent breach or
default in the terms, conditions and covenants herein contained.



17.  Limitstion of ‘Lisbility. In no event shall cither party be lisble to the other for
consequential damages regardless of causation. With respect to tort claims, neither party will be
liable 1o the other or 1o any other person for any act ¢r omission of them (or their ageats or

" employees), mcptforacnmldmn&geswcosrsmcu:mdasadsmctmukofmdcwsoddmcﬂy

by the wiliful misconduct or negligence of the parties hereto (or their agents or employzes) in
circumstances in which either party is deemed to be liable at law for such acts or omtissions.
Fusther, in any circumstance in which Foley is judicially determined to have some fiability to
Coastal, for whatever resdon, such liability shall, in each such instance, be limited to the interest
of Foley in the Sitc, and Coastal agrees to look solely to Foley's interest in the Site for the
recovery of any such judgment, it being intended that Foley shall not be personally liable for any
judgment or deficiency.

19.  Govemipg Law, Jurisdiction and Venme This Agreement shall be governed by and
construzd under the laws of the State of Alabama The parties agree and submit 1o the

jurisdiction of any state or federal court sitting in Baldwin County, Alabarma over any suit, action
or proceeding arising out of or relsting to this Agreement.: The parties further irrevocably and
unconditionally waive any ohjection to the Iaying of venue of any such suit, action or proceeding
brought in any such court and any ¢leim that any such snit, action or proceedmg brought in any
such court has been brought in an neconvenient forum,

20.  Assignment This Agreement is 2z personal license in favor of Coastal und is not
assignable or divisible by Coastal. The rights and obligations of Foley under this Agreement are
freely assignable.

21.  Entire Agreement This Apreement (including all the exhibits end schedules hereto)
constinites the entire agresment dbetween the parties with respect to the matters contained herein,
and may be amended only by an instrument in writing signed by both parties hereto,

22,  Miscellanegus. The parties to this Agreement ere independent contractors and there is no
relationship of partpership, joint venture, smploymest, franchise, or agency between the parties.
‘This Agreement is to be interpreted, construed and governed by and in accordance with the laws

of the State of Alabama. This Agreement constitutes the entire agreement between the parties -

with respect to the subject matier thereof and supersedes all prior agreements, whether written or
oral, between the parties respecting such matiers. No alteration, amendment, change or

.- modification of this Agreement will be binding unless it is in writing and signed by both Foley
-and Cosstel. This Agreement may not be recorded by Coastal in the real property records of
Baldwia County, Alabama,



IN WITNESS WHEREOF, Foley and Coastal have caused this Agresment to be duly

uecutedascfthedmﬁrstsctfmthabwc

i

COASTAL WILDLIFE RESCUE CENTER. OF
SOUTH ALABAMA, INC,,
an Alabama corporation

TS
Its: ] }




mSURANCE BY COASTAL WILDLIFE RESCUE CENTER OF SOUTH ALABAMA, INC,,
Coastal, atxt5mmccstanquxns:,shallcanyandm&mﬂmf0ﬂomgtypesof

insurance, in the minigum amounts specified, as will protect Foley and its property from and
against all claims for damages to persons and to property which may arise from Coastal’s use of

lhc Site and the p:rfo:mmwc of Coastal’s operations at the Slte or its Actmtls

(A) Cummcrmz.l General Liability insurance with Lmits of lisbility not less than
$2,000,000 each occurrence covering Liability arising from, but not limited to, bodily
injury and property damages; prémises and operations including personal and advertising
injury liability; products and completed aperations; and contractual liability coverage.

(B) Business Amomobile Liability Insurance covering owned, non-swned, and hired
vehicles with combined primary and excess limts of lisbility not less than $400,000,
Combined Single Liwit, for any one occurrence for bodily injury, including death, and
property damage liability,

(C) Statntory Workers” Compensation insurance and Employer’s Lisbility insurance
with fimits of pot lesz thar $1,000,000 Bodily Injury each accident; $1,000,000
Disease/each employes; and $1,000,000 Disease/policy limit. Such policies shall provide
a full Weiver of Subrogation in favor of Foley and its officers, representativas, agents and
employess.

Coastel may purchage an Excess or Umbrella Liability Policy to provide the Iimits of
coverage specified above 30 long as such umbrella provide-s coverage at least as broad as
specified for the individual policies; is equivalent to or in excess of the Hmits specified for each
individuel policy; and the umbrella applws directly above the individual policy, without any gap
in lmit of I.mb:.hty

The coverage provided by the policics required herein is primary coverage, regardless of
policy lenguage to the contrary, and any insurance carried by Foiey, if any, shall be excess
coverage.

All policies of insurance must be written with good and solvent underwriters acceptable
10 Foley, but Foley shall not unreasonably refuse to accept any such underwriter. Prier to the
effective date of this Agreement, Coastal shall furpish to Foley original certificates of insurance
signed by the licensed agent evidencing required coverage. Such certificates shall provide that
the policies cannot be materially altered or canceled without thirty (30) days prior written notice
to Coastsl and Foley. Foley reserves the right to require ccruﬁed copies of any and all policies

required in this Agreement.

Coastal’s insurance policies‘, excluding worker's compensation palicies, shall include

.endorsements providing that Foley and its officers, representatives, agents and employees age 10

be covered as additiona] insured, with respect to liability arising out of Coastal’s use of the Site.



Coastal's insurers shall agree to waive all rights of subrogation against Foley, itz officers,
rcpmsentaﬁves,agcntsandemployeesfcrlommngﬁ:oanuﬁl s vse of the Site or from its

Actmtea.

Coutalshﬂlnmﬂhwmyeomﬂsnhcomm conimence work on the Site

‘until all similer insurance has been obtained by the contractor or subcontractor or until Coastal
hupmvxdedsmhmveugcfurthecomckarormbcontraﬂor

i.



. RESDLITION NO. 4123-10
MEMORTALIING ACCEFTANCE OF DONATION OF BUTLDING AND MONETARY
DONATION FOR ANIMAL RESCUE AT GRAHAM CHEEK NATITRE PRESERVE

mcommmwamm huﬂdlnzfuruuul dinicand 3
_310.000 donution to huild-cages for tninred witdiife and
WHERBAS, Coasn! Widlife Rehabs world liee to-maks a donation af th-pnﬂahle cHnie

and $10,000 t» &eCkyofFoIeytomHIshaWﬂdUhRehab(ﬂmionthrath Graham |

Creek Nuture Pregervs, and ... :

' mm Jahat B. n;pp,cmwadhraw Directur,alon;w‘lﬂﬂody?mmﬂ
head the Wﬂdlﬁak:hnbmhﬂon&mpmjutwﬂhm financlal support from the City of
Poleay. )

NOW THEREPORE B !T RESOLVED that the Gity Counell of the City of Foley,
Alabamg, as followes:

SECTION 1t Approves memorfallzing acceptance of the donation of a portable buitding
and a $10,000 monetary donation for establishing ah anima! resciin center at Grzham Creek
Natistw Preserve. ’

SECTION 2: Jspet b. Ripp, Goastai Wildlife Rehab Director, along with Jody Young, witl
hesd tha Wildlife Rehablitation Center project with no financial support from, the Ciry of
Foley.

SECTION 3: This Resalution shall becams effective immadiately upox its adoption a5
rgquired by law.

FASSED, ADOFTED mm APPROVED THIS 21st day of June 2016,

()=

Ioll‘) B. Koxlar, Mayor

ATTEST:

A Parry
City Clark/Admintetrator

anuy i - AL il st G SEGEND IR Lbbcn |
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Polk Plumbing
P.O. Box 250
Foley, AL 36536-0250
251-970-1555
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92/06/2012 12:31 12053437837 FULK FLUMBING bost w2ibs
}fﬂl Le:}-'G
Polk Plumbing [AFG7/- 3115 Invoice
3827 Riv&rgload * aie pr——
PO Box 25 . TVoRce
Foley, AL 36536 L ;3 - (2 102043
BH To
Cloana] Wildlife Rescuc Conter
23004 Wolf Bay DR.
FOLEY
P.Q. No. Tems Project
Quanity Description Rate Amount
Tnstall grinder pump and sewr fincs 10 strect top also instel] watcr line from stroct bo _r 500
butiding
Material used for job. 0.00
1-grinder putnp
S10f.-11/4pve pipe
S10R-2"pvc pipe
2--valuc box
| ~pressure regulator
-check vatue
200,00 6,000.00
pryment - D000 ~2,000.00
¥| As of February L, 203 there Is
skl ga Oub"l'ﬁhd'w\ﬂ belan ce of!
'"-} Total $4.000.00
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THE POWELL LAW FIRM, P.C.
7107 Gulf Shorea Parkwiy - Mailing address: .Post Offloe Bax 4227
Gulf Shores, Alabarma 36547
Telephone 251/ 968-2320 Fax 251/ 968-3322

.
vo: Dolndutolh
s Gy3-7837
FROM:  Riley Powell mﬂ;
x (pastad WildLefe .
Number of pages including cover sheet i
st s (g0

CONFIDENTIALITY NOTICL: The information sommined in (s fIassimile momsage may be attoney prl ord rp idewtiat
tmlormetion aad is interded only for Pt ux of the individust ar sotity named adove. u'ﬂaerudeurmmm«uu sienddd
resipsiend, or the cophuyee of agent mepcssilic to deliver i t tha inended recigiont, yom g boreby mtifiod thet ma dis'e aion,
mumu«mmmummu. If you hawe vootved thia ioatign i A plawe
¢mwnuwmwmummwmmnmmmwuu.s.muma Tharrk
o
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Tus Powsr), Law Fiew, P. C.

ESTABLITHED 19T

M O AT Azsten R (An) P, T IO E Ny
Frxt QW Omasris > A, Rpayw Pommi, I¥ Por Qe i ' 27
ANPATEETA, ATANAMa 163K THER R, I (LI T COLF JWORER, ALABAM: 3 TTAZT

Trxratert D8 IO~ AER L POWFLL v, {19 141847 TN [T B, W
MCREE ) T2 Fadtnaitic[; 40} %13 1

FOFRLLLWTRMROR T Ol

October 31, 2011
WY Avwerst P b
Gulf Shores
Mz, Jaoet D. Ripp
12078 Famwood Dr. W,
Folcy, AL 36335
Re:

Dear M. Ripp:

Plasne be addvised that this finm ropiesemis Polk Plumbing, LLC d Lealie Polk for
damages peurred duc o your Byeach of cootract snd sonpryment of debt/roonias myed. Dire t
all fooes comespondenas to this office snd do not camecr Polk Plumbiey and/or ity
tgrrecematives.

UNDERSTAND TBAT THIS LETTER SHALL SERVE ASWRITTR M
NOTICE OF A PENDING LAWIUIY. PLEASE YORN [T OVER TO
YOUR INSURAMNCE CARRIER [MMEDIATELY!

I you would 1ike to discuss seitloment, pleast covimct me romediately. Juit will 1w i€
on Septernber 9, 2011 if the oase iz not otherovise resolved.

With heat ropards, we arc:
Sinecrely,
THE POWELL LAW FIRM, B.C.
by O S Bonnlh
A, Kilcy Powadl, TV
Enclosur:
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Tus PowsLL Law Fn, P. C.

SINTRELINWNET TGT

WH OFT ARG AN R, (AN PR TR
Pt OPPCE DRAvER 30 A TN
ARTALIEES, AlARaRA S04 YR
TRLAM N [YHN -4l ANRR L TOWRL 8. [\ 151997
TR S AT
Qetober 31, 2017
Ms. Jody A. Young
10491 Hilltop Dr.
Foley. AL 16533
Re:  Palk Plumiioe v Coneal Wikdlife Rescpe Coter. of oy
Dewr My Younp:

YOUR INSURANCE CARRIER TMMETVIATELY!

on September 9, 2011 ifthe case i uot atherwise resolved,

TINY Goms BREL (Y, WAy
Frgrhmica Dea'e It
Ty Mvonrs Atagar 0 HLD27
TuyrwestIISTICR OO
tommATER YL B
WMI.N'J LYW

v Rty Amvwre e Ar
hilf Sharas

Plowre be advised that this finm represtnts Polk Munbing, LLC and Lastio Palk b
damapes tycutted due to your bressh of contract and non-neyment of debt/monicy nwed, Di>
all fouwes cormespondennc ta this yfies und do aot comtact Polk Plucibesg and/or ity .
rEgreseTistives.

UNDERSYAND THAT THIS LETTER SHALL SERVE AS WRITTIN
NGTICE OF A PENDING LAWSUTT. FLEASE TURN IT OVER TO

If you would like to diacss settiement, ploms somtact me iomedistely. Suit will be i

With best rogaeds, we are:
Singrely.
THE POWELL LAW FIRM, P C,
1
TN R Y 7]
A, Riley Powsl], Tv
Enclosur
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Coastal Wildlife Rescue Center
January 20, 2012

A letter was sent from the City attorney to CWRC on October 27, 2011 to give
formal notice of CWRC's default of the lease agreement. If CWRC disputed the
claim of default, they were to contact the City to cure the defaults.

Recently Janet Ripp, registered agent of CWRC, contacted the City to dispute the
claims. She will be speaking at the February 6 work session on CWRC’s behalf.

l, Leslie Lassitter, recommend that the City terminate the lease based on Coastal
wildlife Rescue Center of South Alabama’s default of the lease terms (details
below).

Lease Agreement:

#3. Consideratign. Coastal shall be responsible for any sales, use or income taxes due as a
result of its operations at the Site along with all licenses and permit fees necessary for its operations,
Coastal is also required to continuously aperate a non-profit wildlife rescue and rehabilitation Site at the
Site which is part of the consideration to Foley under this Agreement,

#10. Duty to Obtain Permits and Licenses. Coastal shall, at its own cost and expense, procure
each and every permit, license certificate, or other authorization and any renewals, extensions, or
continuances of the same required in connection with the lawful and proper use of the Site for the
Activities.

Concerns:

There has not been an operational facility as of January 20, 2012. The City has not been
provided any licenses or permits that allow the aperation of a wildlife rescue center.

Lease Agreement:

#8. Utilities. Coastal shall initiate, contract for, and obtain ir its name any and ali utility services
that it requires for use of the Site. Coastal shall pay all charges for the utility services furnished to it
during the term as such charges become due. If Coastal fails to pay the utility charges for services
furnished the Site, Foley may, at its option, pay such charges and Coastal shall promptly reimburse Foley
for any such payments made by Foley, and/or Foley may declare Coastal in default and terminate the
term hereunder.




Concerns:

Riviera Utilities sent the City numerous unpaid bills for water service. As of December
2011, the final bill of over $200 was paid and the meter was turned off.

Orange Beach Sewer contacted the City in January 2012 regarding unpaid bills for sewer
service. Orange Beach had waived the tap fee of $1800. CWRC still owed $500 in unpaid sewer
bills. Orange Beach spoke with Riviera regarding the disconnected water. Orange Beach will
disconnect the sewer for lack of payment and write off the bill.

Baldwin EMC provides power to the facility. Currentiy there is no outstanding bill;
however this service has been turned off as well.

Lease Agreement:

#9. Maintenance. Coastal, at its own expense, shall maintain the Site in a safe condition, and
upen termination of this Agreement in any manner, shall deliver to Foley the Site in substantially the
same condition as existed on the commencement date, ordinary wear and tear, casualty and
condemnation excepted. Coastal will not permit any mechanic’s or other liens to stand against the Site
for labor or material furnished to it in connection with any improvements or installations made by it. No
maodifications or improvements to the Site shall be made without the prior written consent of Foley.

Concerns:

Polk Plumbing was hired to plumb and install the grinder pump for the facility. The
original bill was for $6000. Only one payment of $2000 has been made since September 2010.
Polk Plumbing has contacted an attorney for placement of a lien. As of this date there is still an
outstanding bill of $54000.

Lease Agreement:

#11. Insurance and Indemnity. Coastal, at its sole cost and expense, shall carry and
maintain the insurance coverages specified on Exhibit “A” attached hereto to protect Foley
from and against all claims for damages to persons and to property which may arise from
Coastal’s use of the Site.

Concerns:
The City does not have evidence of the insurance coverage described above.

Lease Agreement:




#13. Default and Remedies. It is understood and agreed that in the event: (a) Coastal shall fail
to make any payment of fees within five (5} business days after receipt of written notice therefor; or {h)
the insolvency of Coastal, its adjudication as a bankrupt, valuntary or involuntary, or a general or partial
assignment by it for the benefit of its creditors; or (c} Coastal should fail in the performance of any of
the other covenants, provisions, or agreements herein contained; and should such default or failure
continue for a period of thirty (30} days after receipt of written notice by Coastal of such default or
failure or such additional time reasonably necessary to cure, provided Coastal commences to cure such
default or failure within such initial 30-day period and diligently prosecutes such cure to completion,
then, and in any of those events, Foley shall have the right and option to terminate this Agreement by
giving Coastal written notice thereof, in which case this Agreement shall wholly cease and expire on the
date fixed by such written notice and Coastal shall immediately remove its operations from the Site and
Foiey may dismiss Coastal from the Site, in accordance with law.

The right of Foley to terminate this Agreement, as herein set forth, is in addition to and not in
exhaustion of such other rights that Foley has or causes of action that may accrue to Foley because of
Coastal's failure to fulfill, perform, or observe the obligations, agreements, or covenants of this
Agreement after notice and an opportunity to cure as set forth in this Section 13 and the exercise of and
pursuit by Foley of any of the rights or causes of action accruing hereunder shall not be an exhaustion of
such other rights or causes of action that Foley might otherwise have.
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RESOLUTION NO. 4161-10

RESCINDING RESOLUTION 4123-10 AND APPROVING
ENTERING INTO A LAND USE AGREEMENT
WITH COASTAL WILDLIFE RESCUE CENTER OF SOUTH ALABAMA, INC.

WHEREAS, the Foley City Council adopted Resolution 4123-10 on June 21, 2010 accepting
a donation from Coastal Wildlife Rescue Center of South Alabama, inc., and

WHEREAS, the Coastal Wildlife Rescue Center received a donation of a 12x50’ portable
building and $10,000 to start a wildlife rehabilitation center, and

WHEREAS, the Coastal Wildlife Rescue Center would like to place their portable building
at the Graham Creek Nature Preserve to rehabilitate birds and other wildlife needing additional
care due to the oil spill, and

WHEREAS, the Coastal Wildlife Rescue Center would be responsible for all utilities,
cleanup, and disposal of any hazardous material.

NOW THEREFORE BE [T RESOLVED that the City Council of the City of Foley, Alabama, as
follows:

SECTION1: Rescinds Resolution 4123-10 and authorizes the Mayor to enter into a Land
Usage Agreement with Coastal Wildlife Rescue Center of South Alabama, Inc. as outiined in the

attached Land Usage Agreement, which is made a permanent part of this resolution upon its

L ———— 'L_"

M




LAND USAGE AGREEMENT

This Land Usage Agreement (the “Agreement”) cffective as of July | 2010 is
between the CITY OF FOLEY, ALABAMA, a municipal corporation of the State of Alabama

(“Foley”) and COASTAL WILDLIFE RESCUE CENTER OF SOUTH ALABAMA, INC. an
Alabama corporati_on (“Coastal™).

Definitions

For purposes of this Agreement, the words and phrases set forth below shall have the
following meanings:

“Site” shall mean the following real property, to-wit:
Approximately one-tenth (1/10™) of one (1) acre of land (0.1 acre), more
or less, located approximately 637 feet East of and 400 feet South of the
Northwestern (NW) corner of Tax Parcel ID number 61-06-13-0-000-
003.010 within Section 13, Township 8 South, Rangc 4 East, Baldwin
County  Alabama as approved by the City of TFoley Environmental
Manager for the location of a portable building, plus such additional areas
as approved by the City of Foley Environmental Manager on Tax Parcel
ID number 61-06-13-0-000-003.010 and Tax Parcel ID number 61-06-14-
0-000-004.000 for the location of temporary portable wildlife enclosures

for animal rehabilitation as approved by the City of Foley Environmental
Manager.

“Activities” shall mean (i) placing a portable building that is no larger than twelve feet by
fifty feet (12 x 50°) on the 1/10™ acre portion of the Site and connecting it to necessary
utilities; (ii) running necessary utilities to the 1/10% acre portion of the Site to serve the
portable building; (iii) erecting or placing such temporary, portable cages, fences,
enclosures and other systems to house or store animals being rehabilitated in such
locations as approved by the City of Foley Environmental Manager on the Site; and (iv)

operating and conducting non-profit wildlife rescue and rehabilitation services on the
Site,

Preamble
Foley owns the Site, and Coastal desires to use the Site for the Activities.

Agreement

NOW, THEREFORE, in consideration of the premises, mutual agreements of the parties
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows:

WP



1. Site License: Limitations. Foley hereby grants a non-exclusive license to Coastal on the
terms and conditions herein for the use of the Site for the Activities, but for no other purposes.

2. Term. The term of this Agreement shall commence on the effective date first above
written and continue for three (3) years unless sooner terminated as herein provided; provided,
however, that the term shall continue beyond the expiration date on a month-to-month basis if
Coastal remains in possession of any pertion of the Site following the expiration of the term and
if notice was not provided by either party of their desire to terminate the agreement upon its
expiration date. The term of this Agreement can be terminated by either party giving written
notice to the other party of their desire to terminate the Agreement on ninety (90) days advance

notice during the original term, or on thirty (30} days advance notice during the month-to-month
extension of the original term.

3. Consideration. Coastal shall be responsible for any sales, use or income taxes due as a
result of its operations at the Site along with all licenses and permit fees necessary for its
operations. Coastal is also required to continuously operate a non-profit wildlife rescue and
rehabilitation Site at the Site which is part of the consideration to Foley under this Agreement.

4. Inability to Use the Site for Activities. Coastal agrees and acknowledges that Foley shall
not be liable for its inability to use the Site for the Activities which occur due to fire or other
casualty, acts of God, weather conditions, changes in law or regulation or other acts of
governmental authority or any other reason beyond Foley’s reasonable control.

3. Assumption of Risk; Waiver of Claims. Coastal agrees that it assumes sole and absolute
responsibility for all risk of personal injury, death, damage to property or loss of property
suffered by Coastal or any of Coastal’s employees, agents, contractors or other invitees of
Coastal in connection with use of the Site. Not in limitation of the foregoing, Coastal accepts the
Site “as is, where is and with all faults” and agrees that Foley shall have no responsibility for
providing any security, lighting, utilities, or other services to the Site hereunder. Coastal
acknowledges and agrees that Foley has made no warranties of any kind or nature concerning the
Site, its condition, or its fitness or suitability. Coastal agrees to and hereby releases, waives and
relinquishes any claim against Foley and the officers, employees, agents, servants,
representatives, affiliates, successors and assigns of Foley, that directly or indirectly arise out of
or is related to Coastal's use of the Site. Coastal, for itself, its employees, contractors and
invitees, assumes the risk of any latent or patent defects that are or may be on the Site, and

Coastal agrees that Foley shall not be responsible for any loss or damage on account of any such
defects.

6. Indemnity. Coastal will indemnify, save harmless and defend Foley and the officers,
employees, agents, servants, representatives, affiliates, successors and assigns of Foley from any
and all liability, damage, expense, cause of action, suits, claims or judgments arising from injury
to person at property on the Site.

7. Notices. Any notice to be given hereunder must be in writing and shall be deemed to be
given when (a) hand delivered, or (b) one (1) business day after pickup by United Parcel




Services or Federal Express, or another similar overnight express service, in either case
addressed to the parties at their respective addresses set forth below:

If to Coastal: Janet Ripp

Coastal Wildlife Rescue Center of South Alabama, Inc.
12078 Fernwood Drive West

Foley, Alabama 36535

Phone: 251-978-6690

If to Foley: City Clerk, City of Foley
407 East Laure] Ave.
Foley AL 36536
8. Utilities. Coastal shall initiate, contract for, and obtain in its name any and all utility

services that it requires for use of the Site. Coastal shall pay all charges for the utility services
furnished to it during the term as such charges become due. If Coastal fails to pay the utility
charges for services furnished the Site, Foley may, at its option, pay such charges and Coastal
shall promptly reimburse Foley for any such payments made by Foley, and/or Foley may declare
Coastal in default and terminate the term hereunder.

9. Maintenance. Coastal, at its own expense, shall maintain the Site in a safe condition, and
upon termination of this Agreement in any manner, shall deliver to Faley the Site in substantially
the same condition as existed on the commencement date, ordinary wear and tear, casualty and
condemnation excepted. Coastal will not permit any mechanic’s or other liens to stand against
the Site for labor or material furnished to it in connection with any improvements or installations

made by it. No modifications or improvements to the Site shall be made without the prior
written consent of Foley,

10.  Duty to Obtain Permits and Licenses. Coastal shall, at its own cost and expense, procure
each and every permit, license certificate, or other authorization and any renewals, extensions, or

continuances of the same required in connection with the lawful and proper use of the Site for
the Activities.

11. Insurance and Indemnity.

(a) Coastal, at its sole cost and expense, shall carry and maintain the insurance
coverages specified on Exhibit “A” attached hercto to protect Foley from and against all claims
for damages to persons and to property which may arise from Coastal’s use of the Site.

(b} Coastal shall conduct all of its operations related to this Agreement in a
safe and workmanlike manner, in full compliance with all applicable governmental laws, rules
and regulations, at their own cost, expense and risk. Coastal hereby covenants and agrees with
Foley to reimburse, indemnify and hold harmless Foley from and against any and all liabilities,
claims, suits, judgments, losses or damages, cither to person (including death) or property,
including without limitation, all attorney's fees, consulting and engineering fees, court costs,




expenses, expert fees, discovery costs and all other costs arising out of, incident to, or resulting

from the operations of Coastal, its employees, agents, representatives, contractors, successors or
assigns, on the Site or in connection with the Activities.

(¢)  Coastal represents, warrants and covenants to Foley that Coastal and its
agents, servants, employees, contractors and anyone acting on its behalf will not use, store,
generate or dispose of "Hazardous Materials" (as hereinafter defined) in, on, under, around or
about the Site or on Foley’s other property. Coastal shall give Foley prompt written notice of the
existence or discovery of the presence or contamination of the Site with Hazardous Materials.
Without limiting the foregoing, Coastal also agrees that Coastal shall not install, operate or
maintain any underground storage tanks on or about the Site. Coastal agrees that any and all oil,
gas or petroleum containers or products that it keeps on the Site shall be kept and maintained in
compliance with all applicable Environmental Laws. Should Coastal operate any machinery on
the property and any oil or fuel or other contaminant is released onto the Site or Foley's adjacent
property, or should anmy other discharge, improper storage, leakage, spillage, emission,
contamination or pollution of any type occur upon or from the Site or Foley’s adjacent property
due to or associated with Coastal's use and occupancy thereof, Coastal, at Coastal's expense,
shall immediately notify Foley, clean all property affected thereby to the satisfaction of Foley
and any governmental body or agency having jurisdiction thereof, and remove any contaminated
soil to a permitted Site. In the event Coastal or any of its agents, servants, employees,
contractors or anyone acting on its behalf violates this Section of the Agreement, Coastal shall
indemnify, defend and hold Foley barmless from and against any and all damages, claims,
injuries, cost and expenses and liability arising therefrom or related thereto (including, without
limitation, any fines, penalties, judgments, clean-up costs, litigation costs, experts' fees,
attorneys' fees and consulting, engineering and construction costs), except to the extent that such
liability, damage, loss, cost or expense may be contributed to or exacerbated in part by the
negligence of Foley. The clean-up and disposal of such Hazardous Materials, including required
air and water monitoring and documentation, shall be performed by Coastal at its sole cost and
expense and shall be performed in accordance with all applicable laws, rules, regulations and
ordinances. Foley shall have the right, but not the obligation, to review and monitor any such
clean-up and disposal by Coastal. Within forty-five (45) days following the clean-up of any
Hazardous Materials, Coastal shall fumish to Foley Hazardous Materials manifests and records
which document transport and disposal of such material. Coastal's obligations to clean such
property shall survive the termination of this Agreement and Coastal's vacancy from the Site.
Coastal hereby waives any statute of limitations which might bar Foley from recovery against
Coastal for damages Foley suffers, including clean-up costs, for any such pollution, emission,
improper storage, contamination, leakage, discharge or spillage, on or near the Site resulting
directly from Coastal's operations and use thereof. Coastal shall not be responsible for any
contamination, pollution, emission, leakage, or damage to the Site and other affected property
caused by the negligence or wiliful misconduct of Foley or by a prior user or occupant of the
Site. As used herein, the term "Hazardous Material(s)" means any chemical, substance or
material or combination thereof, which (i) is defined as a hazardous substance, hazardous
material, hazardous waste, pollutant, toxic material, or contaminant under any Environmental
Law (as defined below), and (ii) is a petroleum hydrocarbon, including crude oil or any fraction
thereof, (iii) is hazardous to human health or safety or the environment due to its toxicity,
corrosivity, flammability, explosivity, infectiousness, radioactivity, carcinogenicity or




reproductive toxicity, or (iv) 1s regulated, pursuant to any Environmental Law. As used herein,
the term "Environmental Laws™ shall include local, state and federal laws, judgments, ordinance,
rules, regulations, codes and other governmental restrictions.

12. Sumrender. Upon the expiration or termination of this Agreement in any manner, the Site
shall be restored by Coastal to a condition similar to what existed at the commencement of this
Agreement, free of any Hazardous Materials, ordinary wear and tear, casualty and condemnation
excepted. Any personal property of Coastal that remains on the Site following the termination of
this Agreement will, at the option of Foley, (i) be deemed abandoned; or (ii) become the property
of Foley. Foley may, nonetheless, require Coastal to remove such fixtures, equipment and
personal property as designated by Foley (the "Required Removables") at Coastal’s sole cost. If
Coastal fails to remove the Required Removables, Coastal shall pay Foley on demand all costs
incurred in removing, storing and/or disposing of the Required Removables and for any damage

to the Site. Coastal's obligation to observe or perform this covenant shall survive the expiration
or other termination of this Agreement.

13.  Default and Remedies. It is understood and agreed that in the event: (a) Coastal shall
fail to make any payment of fees within five (5) business days after receipt of written notice
therefor; or (b) the insolvency of Coastal, its adjudication as a bankrupt, voluntary or
involuntary, or a general or partial assignment by it for the benefit of its creditors; or () Coastal
should fail in the performance of any of the other covenants, provisions, or agreements herein
contained; and should such default or failure continue for a period of thirty (30) days after receipt
of written notice by Coastal of such default or failure or such additional time reasonably
necessary to cure, provided Coastal commences to cure such default or failure within such initial
30-day period and diligently prosecutes such cure to completion, then, and in any of those
events, Foley shall have the right and option to terminate this Agreement by giving Coastal
written notice thereof, in which case this Agreement shall wholly cease and expire on the date
fixed by such written notice and Coastal shall immediately remove its opcrations from the Site
and Foley may dismiss Coastal from the Site, in accordance with law.

The right of Foley to terminate this Agreement, as herein set forth, is in addition to and
not in exhaustion of such other rights that Foley has or causes of action that may accrue to Foley
because of Coastal’s failure to fulfill, perform, or observe the obligations, agreements, or
covenants of this Agreement after notice and an opportunity to cure as set forth in this Section 13
and the exercise of and pursuit by Foley of any of the rights or causes of action accruing
hereunder shall not be an exhaustion of such other rights or causes of action that Foley might
otherwise have.

14.  Attomney’s Fees. In the event of default by cither party hereunder and the subsequent
employment by the other party of an attorney for the enforcement of its rights under this
Agreement, the defaulting party agrees to pay and shall be taxed with a reasonable attorney’s fee
for the services of such attorney.

16.  No Waiver. The failure of Foley to insist upon a strict performance of any of the terms,
conditions and covenants herein shall not be deemed a waiver of any subsequent breach or
default in the terms, conditions and covenants herein contained.




17.  Limitation of Liability. In no event shall either party be liable to the other for
consequential damages regardless of causation. With respect to tort claims, neither party will be
liable to the other or to any other person for any act or omission of them (or their agents or
employees), except for actual damages or costs incurred as a direct result of and caused directly
by the willful misconduct or negligence of the parties hereto (or their agents or employees) in
circumstances in which either party is deemed to be liable at law for such acts or omissions.
Further, in any circumstance in which Feley is judicially determined to have some liability to
Coastal, for whatever reason, such liability shall, in each such instance, be limited to the interest
of Foley in the Site, and Coastal agrees to look solely to Foley’s interest in the Site for the

recovery of any such judgment, it being intended that Foley shall not be personally liable for any
judgment or deficiency.

19. Governing Law, Jurisdiction and Venue. This Agreement shall be governed by and
construed under the laws of the State of Alabama The parties agree and submit to the
jurisdiction of any state or federal court sitting in Baldwin County, Alabama over any suit, action
or proceeding arising out of or relating to this Agreement. The parties further irrevocably and
unconditionally waive any objection to the laying of venue of any such suit, action or proceeding
brought in any such court and any claim that any such suit, action or proceeding brought in any
such court has been brought in an inconvenient forum.

20.  Assignment. This Agreement is a personal license in favor of Coastal and is not

assignable or divisible by Coastal. The rights and obligations of Foley under this Agreement are
freely assignable.

21.  Entire Agreement. This Agreement (including all the exhibits and schedules hereto)
constitutes the entire agreement between the parties with respect to the matters contained herein,
and may be amended only by an instrument in writing signed by both parties hereto.

22 Miscellaneous. The parties to this Agreement are independent contractors and there is no
relationship of partnership, joint venture, employment, franchise, or agency between the parties.
This Agreement is to be interpreted, construed and governed by and in accordance with the laws
of the State of Alabama. This Agreement constitutes the entire agreement between the parties
with respect to the subject matter thereof and supersedes ail prior agreements, whether written or
oral, between the parties respecting such matters. No alteration, amendment, change or
modification of this Agreement will be binding unless it is in writing and signed by both Foley
and Coastal. This Agreement may not be recorded by Coastal in the real property records of
Baldwin County, Alabama.




IN WITNESS WHEREOQF, Foley and Coastal have caused this Agreement to be duly
executed as of the date first set forth above.

Its: J@ E. Koniar, Mayor

COASTAL WILDLIFE RESCUE CENTER OF
SOUTH ALABAMA, INC.,

an Alabama corporation

By:
Its:




 Exhibit“A”
INSURANCE BY COASTAL WILDLIFE RESCUE CENTER OF SOUTH ALABAMA, INC.,

Coastal, at it’s own cost and expense, shall carry and maintain the following types of
insurance, in the minimum amounts specified, as will protect Foley and its property from and
against all claims for damages to persons and to property which may arise from Coastal’s use of
the Site and the performance of Coastal’s operations at the Site or Its Activities:

(A) Commercial General Liability insurance with limits of liability not less than
$2,000,000 each occurrence covering liability arising from, but not limited to, bodily
injury and property damages; premises and operations including personal and advertising
injury liability; products and completed operations; and contractual liability coverage.

(B) Business Automobile Liability Insurance covering owned, non-owned, and hired
vehicles with combined primary and excess limits of liability not less than $400,000,

Combined Single Limit, for any one occurrence for bedily injury, including death, and
property damage liability;

(C) Statutory Workers’ Compensation insurance and Employer’s Liability insurance
with limits of not less than $1,000,600 Bodily Injury each accident; $1,000,000
Disease/each employee; and $1,000,000 Disease/policy limit. Such policies shall provide

a full Waiver of Subrogation in favor of Foley and its officers, representatives, agents and
employees.

Coastal may purchase an Excess or Umbrella Liability Policy to provide the limits of
coverage specified above so long as such umbrella provides coverage at least as broad as
specified for the individual policies; is equivalent to or in excess of the limits specified for each
individual policy; and the umbrella applics directly above the individual policy, without any gap
in limit of liability.

The coverage provided by the policies required herein is primary coverage, regardless of

policy language to the contrary, and any insurance carried by Foley, if any, shall be excess
coverage.

All policies of insurance must be written with good and solvent underwriters acceptable
to Foley, but Foley shall not unreasonably refuse to accept any such underwriter. Prior to the
effective date of this Agreement, Coastal shall furnish to Foley original certificates of insurance
signed by the licensed agent evidencing required coverage. Such certificates shall provide that
the policies cannot be materially altered or canceled without thirty (3 0) days prior written notice

to Coastal and Foley. Foley reserves the right to require certified copies of any and all policies
required in this Agreement.

Coastal’s insurance policies, excluding worker’'s compensation policies, shall include
endorsements providing that Foley and its officers, representatives, agents and employees are o
be covered as additional insured, with respect to liability arising out of Coastal’s use of the Site.




Coastal’s insurers shall agree to waive all rights of subrogation against Foley, its officers,

representatives, agents and employees for losses arising from Coastal’s use of the Site or from its
Activities,

Coastal shall not aliow any contractor or subcontractor to commence work on the Site
until all similar insurance has been obtained by the contractor or subcontractor or until Coastal
has provided such coverage for the contractor or subcontractor.



RESOLUTION NO. 4123-10
MEMORIALIZING ACCEPTANCE OF DONATION DF BUILDING AND MONETARY
DONATION FOR ANIMAL RESCUE AT GRAHAM CREEK NATURE PRESERVE

WHEREAS, Coastal Wildlife Rehab received a portable building for use asa clinlcand a
$10,000 donation ta build cages for injured wildiife, and

WHEREAS, Coastal Wildlife Rehab would like to make a donation of the portable clinjc
and $10,000 to the City of Foley to establish a Wildlife Rehabilitation Center at the Graham
Creek Nature Preserve, and

WHEREAS, Janet D. Ripp, Coastal Wildlife Rehab Directoy, along with Jody Young, will
head the Wildlife Rehabilitation Center project with no financial support from the Clty of
Foley.

NOW THEREEORE BE IT RESOLVED that the City Council of the City of Foley, |
Alabama, as follows:

SECTION 1: Approves memorfalizing acceptance af the donation of a pertable building
and a $10.000 monetary donation for establishing an animal rescues centar at Graham Creek
Nature Preserve.

SECTION 2: Janet In Ripp, Coastal Wildlife Rehab Dirvector, along with Jody Young, will

head the Wildlife Rehabilitation Center project with no financial support from the City of
Foley.

) SECTION 3: This Reselution shall become effective immediately upon {ts adoption as
required by law.

PASSED, ADOPTED AND APPROVED THIS 21st day of June 2010,

\(),—

JohAE, Koniar, Mayor .

ATTEST:

4

A Parry W%ume

Clty Clerk/Adminlstrator
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