
STATE OF ALABAMA

COUNTY OF BALDWIN

COMMERCIAL LEASE AGREEMENT

This Lease is made this the i'/~day~ of May, 2011, by and between Mark Acker, Timothy
Fickling and Daniel Newman (hereinafter called "Landlord"), whose address is 110 East Azalea

Avenue, Foley, Alabama 36536 and The City of Foley, an Alabama Municipal Corporation
hereinafter called "Tenant"), whose address is 407 East Laurel Avenue, P.O. Box 1750, Foley,
AL 36536.

WITNESSETH:

That the Landlord does hereby demise and let unto the Tenant the following described real

property in Baldwin County, Alabama, to-wit (the "Premises" or the "Storage Facility"):

DESCRIPTION:

The portion of the building owned by Landlord located at 110 East Azalea Avenue, Foley,
Alabama as delineated on the attached Exhibit "A", comprising approximately 6,568 interior

square feet.

TERM AND RENT:

a)    The term of this lease is five (5) years beginning on June 1,2011 and ending on May 31,
2016. In consideration of Tenant's continuous use and occupancy of the demised Premises, and

subject to the terms hereof, Tenant agrees to pay Landlord the sum of $2,750.00 per month,
payable monthly in advance commencing on 1st day of June, 2011, and a like payment on the

first day of each month thereafter during the term hereof. All payments shall be hand delivered
or mailed by first class United States mail, postage prepaid to the address listed above on or

before the due date hereof.

b)    Landlord intends to form Medistat, LLC, an Alabama limited liability company and

further intends to establish a specialty pharmacy and related business (the "Medistat Business")
on the premises located at 110 East Azalea Avenue, Foley, Alabama (excluding the demised

Premises). Landlord further intends for the Medistat Business to employ at least twenty (20) full

time employees, including at least two (2) pharmacist, on said premises during the term of this

lease.

c)    Notwithstanding any provision of this lease to the contrary, Landlord agrees that Tenant

may, in Tenant's sole discretion, terminate this lease by written notice to Landlord if, at any time
after the first six (6) months of the term of this lease, Landlord or Medistat, LLC fail to employ
at least twenty (20) full-time employees, including at least two (2) pharmacist, on said premises
located at 110 East Azalea Avenue, Foley, Alabama.

o

THIS LEASE IS MADE UPON THE FOLLOWING TERMS, CONDITIONS AND

COVENANTS:

Tenant agrees that the Storage Facility will be restricted to the area identified in Exhibit "A"

hereto. Tenant acknowledges that it will not have a key to nor will it be provided access to those

portions of the building outside of the demised Premises without the consent of Landlord. The

Storage Facility shall be operated between the hours of 8:00 a.m. and 5:00 p.m. Monday through
Friday.

The Tenant acknowledges that it will have no involvement whatsoever with the Medistat

Business operation to be located in the remaining portion of the building located at the Premises.

POSSESSION:

The Landlord covenants that the Tenant, so long as Tenant is meeting all of its obligations under

the terms and conditions of this Lease and performing all of the covenants and agreements
contained herein, shall peaceably and quietly have, hold and enjoy the demised Premises.

However, Tenant acknowledges that it shall have keys to only the door of the demised Premises

portion of the building and all City access and public access to the Storage Facility shall be





10.

11.

12.

13.

14.

Tenant, and may be removed by the Tenant upon the expiration of this lease, provided all terms,
conditions and covenants of the within contract have been complied with by the Tenant and said
Tenant restores the building and premises to its original condition, natural wear and tear,

excepted.

FIRE/WIND AND OTHER CASUALTIES:

a) If the Premises shall be damaged or destroyed by fire, flood, wind-storm, riot, insurrection or

other cause, without fault of the Tenant, then, and in the event, the Landlord shall have the

option within sixty (60) days from the time such damage shall have occurred to elect whether

Landlord shall or shall not repair and restore said building to its original shape and condition,
and the Tenant shall be notified of such election in writing. Should Landlord elect to make such

repairs or restorations, same shall be completed as soon after such election is made as is

practicable, and from the time such damage occurs until the repairs are completed, an equitable
abatement of rents shall be allowed. Landlord's decision not to repair and restore the building is
in Landlord's sole discretion. Should fire, wind, or other casualty damage or destroy the demised

Premises by ten percent (10%) or more, Landlord may elect to terminate the Lease without

penalty or charges by written notice to Tenant provided within said sixty (60) day period.

b) Should Landlord fail to elect to repair or restore the Premises or to terminate this lease by
written notice to Tenant as provided in the preceding paragraph 10(a), Tenant may at Tenant's

election, within thirty (30) days from the expiration of said sixty (60) day period, either terminate

this lease or elect to repair or restore the demised Premises at Tenant's own expense, provided
that notification of such election shall be given to Landlord in writing; and provided that if

Tenant elects to repair or restore the demised Premises such repairs or restoration shall be

commenced immediately and promptly completed with the exercise of all reasonable diligence.
An equitable abatement of rent shall be allowed from the time such damage occurs until the

repairs or restoration are completed.

NOTICES:

Except under those circumstances where it is requisite that notice be given to the Tenant at the

Premises; any notice, demand, communication, or election to exercise any option hereunder,
whether intended for the Landlord or for the Tenant, shall be in writing, and may be served or

delivered in person, or by prepaid U.S. registered or Certified mail, to the address of the party
intended as the recipient thereof as such address is herein stated, or to such other address as the

parties hereto may at any time, and from time to time, designate in writing and as to the

Landlord, a copy shall be mailed or delivered to Landlord.

SIGNS:

Tenant agrees that any signage will be placed so that it does not cover, block or detract from the

the Medistat Business signage. Tenant agrees that prior to erecting any signage it will first obtain

Landlord's approval of the signage and its location. Tenant also agrees at the expiration of the

lease term to remove all signage which it has erected and to promptly repair any damage caused

to the building or the demised premises to the reasonable satisfaction of the Landlord.

ATTORNEY'SFEE:

In the event of employment of an attorney for the collection of any amount due hereunder, or for

the institution of any suit for possession of the Premises, or for advice or service incident to the

breach of any other condition of this lease by the Tenant, or on account of bankruptcy
proceedings by or against Tenant, or legal process being issued against the furniture and effects

of the Tenant, located upon the Premises, or the leasehold interest of the Tenant, the Tenant

agrees to pay and shall be taxed with a reasonable attorney's fee, which fee shall be a part of the

debt evidenced and secured by this lease.

EASEMENTS:

No representation on the part of the Landlord, is here contained concerning the existence or not

of any rights-of-way, party wall agreements, zoning ordinances, easements prescriptions, or

covenants running with the land effecting the Premises, and to the extent only as such may be

determined by a physical inspection of the property and/or as such may be of record in the

Probate Court of the County in which the Premises are located, the Tenant takes possession
hereunder charged with notice thereof, and is bound to recognize all such rights-of-way, party
wall agreements, easements, prescription and covenants running with the land, and zoning
ordinances, and to indemnify and hold the Landlord harmless for any violations or breaches
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said notice is given, unless less than ten (10) days remain in said month, in which event the

effective date of termination shall be the last day of the calendar month following the date on

which notice is given.

CONDITION:

Nothing herein contained shall be construed as a warranty that the Premises are in good
condition or are fit or suitable for the use or purpose for which they are let. The Landlord has

not made any representation or promise with respect to the condition or suitability of the
Premises except as herein expressly set forth. Tenant acknowledges it has had an opportunity to

fully inspect the demised premises and accepts the real property and improvements in its "AS IS"

condition.
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MAINTENANCE & REPAIRS:

Landlord shall maintain and keep in good repair the roof and exterior walls of the building that

includes the Premises, as well as the plumbing, HVAC Heating, and Electrical systems.

Lessor reserves the right after reasonable notice and at any time to enter upon the premises itself,
its workmen, contractors, architects, artisans, and laborers, to make such repairs and to do such
work on or about the premises as Landlord may deem necessary or proper, or that Landlord may
be lawfully required to make. Should the Tenant fail to make any repairs, replacements or fail to

undertake any maintenance agreed to by it under this lease, the Landlord may enter the premises
and make such repairs, replacements and undertake such maintenance under the same conditions
thereinabove set out, and the cost thereof shall be payable by the Tenant on demand, together
with interest at the highest legal rate not to exceed 15% per annum and which said sum shall be
secured as additional rent under the terms of this lease. It is understood that the HVAC,
plumbing and electrical systems shall be in good working order at commencement of lease and
maintained by Landlord during the term of the Lease.

INSPECTION:

Landlord reserves the right to visit and inspect the Premises at all reasonable times, and to show
said premises to prospective Tenants and purchasers, and to display "For Sale" signs on said

premises, and during the last 6 months of this lease to display "For Rent" signs on said premises.

EMINENT DOMAIN:

If the whole of the Premises shall be taken by Federal, State, County, City, public utility, or other

authority "Public Authority" for Public use or under any statute, or by right of eminent domain,
then when possession shall be taken there under of the Premises, the term hereby granted and all

rights of the Tenant hereunder shall immediately cease and terminate, and the Tenant shall not be
entitled to any part of any award that may be made for such taking, nor to any damages therefore

except that the rent shall be adjusted as of the date of such termination of the lease. If but a part
of the Premises be taken by right of eminent domain, this lease shall continue in full force and

effect, as to the property remaining, and provided such property remaining is capable of
continued use and enjoyment by the Tenant for the uses and purposes provided for hereunder,
and the Tenant shall not be entitled to any award that may be made for such taking; nor shall

such taking constitute a termination of this lease, or a constructive eviction of Tenant. The rent

payable hereunder shall be adjusted as of the time of such taking to equitably reflect the change
in the size of said remaining property.

CONDEMNATION:

In the event the improvements on the Premises are condemned by any Public Authority except
under conditions described in the paragraph immediately following, it is agreed and understood
that upon notice of such order of condemnation that the Landlord has the option or election to (a)
terminate this lease as herein provided, or (b) make the required repairs. If the Landlord elects to

terminate this lease he shall give notice thereof in writing to the Tenant within thirty (30) days of
the date of the receipt of the order of condemnation from the Public Authority, and the Tenant
shall then have thirty (30) days from the receipt of the Landlord's notice to exercise to (a)
surrender possession of the Premises or (b) continue in possession and make the required repairs
at the Tenant's expense. If the repairs are made by either the Landlord or Tenant, as herein

provided for, during the actual period of such repairs, it is agreed that there shall be a

proportionate abatement of rent. PROVIDED, HOWEVER, that nothing herein contained shall
be construed as prohibiting, limiting, diminishing or altering the Landlord's right to contest,

deny, protest or in any other way attack, question or defend the matters involved in such
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Landlord may assign, mortgage, sell or otherwise transfer the premises or any of its interest
under this lease, provided that the Tenant's rights under this lease, including Tenant's rights of

termination pursuant to section 2(c), shall continue in full force and effect. This lease shall not be

subject to assignment or subletting by Tenant without the Landlord's prior written consent, not to

be unreasonably withheld.

RELATIONSHIP OF PARTIES:

Nothing contained in this Lease shall be deemed or construed by the parties or by any third

person to create a relationship of principal and agent or of partnership or of joint venture or of

any association between Landlord and Tenant, and neither the provisions contained in this lease

nor any acts of the parties hereto, shall be deemed to create any relationship between the parties
other than that of landlord and tenant.

UTILITIES:

Landlord is responsible for the payment of gas, water, and electric service to the Premises.

Tenant is responsible for all other utilities services that Tenant may require to the demised
Premises.

SECURITY:

Tenant shall be responsible for it's own security.

CONSTRUCTION; DISPUTE RESOLUTION: This agreement is to be constructed under the

Laws of the State of Alabama with venue in the appropriate jurisdictional court in Baldwin

County, Alabama

NON-INTERFERENCE:

Tenant acknowledges and agrees that it will take all steps so as to assure that its use of the
demised Premises as a Storage Facility does not unreasonably interfere or restrict the Medistat
Business and its related functions.

IN WITNESS WHEREOF, the Landlord and the Tenant have executed THESE

PRESENTS in triplicate by affixing hereunto their respective hands and seals on the day and
date first above set forth.
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RESOLUTION NO. 4488-11

APPROVING LEASE AGREEMENT

FOR STORAGE

WHEREAS, Mark Acker, Timothy Fickling and Daniel Newman have purchased the

property located at 110 East Azalea Avenue, Foley, Alabama, and

WHEREAS, they are willing to enter into a five year lease agreement with the City of

Foley based upon certain requirements listed in the lease agreement.

NOW THEREFORE BE IT RESOLVED that the City Council of the City of Foley,

Alabama, as follows:

SECTION 1: Authorizes the Mayor to enter into a five-year lease agreement based

upon the terms and conditions of the Commercial Lease Agreement, which is hereby made a

permanent part of the resolution upon its adoption.

SECTION 2: Amends the budget for the monthly cost for the five-year lease in the

amount of $2,750 or $11,000 from June 1,2011 through September 31,2011, and includes the

monthly cost for the future remaining period of the lease accordingly. The rental space includes

approximately 6830 square feet.

SECTION 3: This Resolution shall become effective immediately upon its adoption as

required by law.

PASSED, ADOPTED AND APPROVED THIS 4th day of May, 2011.

ATTEST:

Vickey'S~. ern, CMC

Assistant~ity Clerk

U:\My DocumentsLResolutionsL2011\4488-11 Authorizing Mayor To Sign Commercial Lease Agreement For Storage Space 05-04-11.Docx


