City of Foley CE&i Cost Estimate
Project Number ACOA61159-ATRP(007)

Resurface & Extension Fern Avenue from Airport Road

to Foley Beach Express
Estimated Working Days to Complete 260

Estimated Construction Hours to Complete 2600

Volkert, Inc. 2016 Alabama Department of Transportation Audited Rates

Field Overhead Rate 111.98%
Facilities Cost of Capital 0.490%
Profit 10%

Mileage Rate $0.535 per mile

Attachment 1

MILEAGE
EMPLOYEE NAME Miles per day Days Mileage Rate Billing Amount
Project Manager 60 100 0.535 $ 3,210.00
Senicr Inspector 60 260 0.535 $ 8,346.00
Level 2 Inspector 60 280 0.535 $ 8,346.00
Level 2 Inspector 60 260 0.535 3 8,348.00
TOTAL MILEAGE AMOUNT 28,248.00
LABOR
HOURLY CONSTRUCTION

EMPLOYEE CLASSIFICATION RATE TIME (HRS) LABOR AMOUNT
Project Manager $37.00 800 3 29,600.00
Office Engineer $29.00 1000 3 29.000.00
Senior Inspector (regular time) $29.00 2080 $ 60,320.00
Senior inspector (overtime) $43.50 520 $ 22,620.00
Level 2 Inspector (regular time) $24.00 2080 3 48,920.00
Level 2 Inspector (overtime) $36.00 520 3 18,720.00
Level 2 Inspector (regular time) $24.00 2080 $ 49,920.00
Level 2 Inspector (overtime) $36.00 520 b 18,720.00
Total Labor $ 278,820.00
Field OH 111.98% $ 312,222.64
Sub Total 5 561,042.64
Direct Job Cost 3 28,248.00
Sub Total $ 619,290.64
Profit @ 10% g 51,929.06
Facilities Cost of Capitol 0.490% | $ 1,366.22
TOTAL BiLLED 3 882,585.92

The above fee is figured on 260 working days or 2600 construction hours. If the contract exceeds 260 working days
or 2600 construction hours the fee will increase using the rates shown above.




AGREEMENT

This Agreement made and entered into this day of » 2017 by and -
between City of Foley, hereinafter referred to as the Owner, and Volkert, Inc.,
hereinafter referred to as the Consultant; WITNESSETH THAT:

WHEREAS, the OWNER desires to retain the CONSULTANT to perform certain
professional planning, programming, and engineering services as outlined in the Scope
of Services;

WHEREAS, the CONSULTANT desires to perform said professional services for the
Owner;

NOW, THEREFORE, for and in consideration of the mutual covenants hereinafter
stipulated to be kept and performed, the parties hereto agree as follows:

ARTICLE | — SCOPE OF SERVICES

SECTION | - GENERAL SERVICES

The Consultant shall perform certain professional construction engineering and
inspection services related to the City of Foley Project ACOA61159-ATRP(007) for
constructing the resurfacing and extension on Fern Avenue from Airport Road to Foley
Beach Express in Baldwin County, Alabama, in accordance with Article |, Scope of
Work, of the agreement between the Consultant and the State dated April 10, 2017
(attached as Exhibit “A”).

SECTION [l — SPECIAL SERVICES

At the written request of the OWNER, the CONSULTANT shall accomplish such special
services as required by the OWNER. When the CONSULTANT is requested to provide
special services, such services may be provided by CONSULTANT'S own forces or
through subcontracts with other professionals. However, contracts with other
professionals for special services must have the written approval of the OWNER before
the work is initiated. Special services which may be requested include, but are not
necessarily limited to the following:

A. Land Surveys as necessary to establish property boundaries required for
property acquisition purposes or preparation of property maps.

B. Soils and Materials investigations including test borings, laboratory and field
testing of soils and materials and related reports as required for design and
construction quality control purposes.




C. Engineering Surveys (for design and construction) to include topographic
surveys, base line surveys, cross section surveys, aerial photography, etc., as
required and approved by the OWNER.

D. Inspection of construction by project representative as approved by the OWNER,
When authorized by the OWNER, the duties, responsibilities and limitations of
authority shall be included in a supplemental agreement.

E. Assistance to the OWNER as expert witness in litigation arising from
development or construction of project as determined appropriate by OWNER
and CONSULTANT.

F. Accomplishment of special surveys and investigations, and the preparation of
special reports and drawings as may be requested or authorized in writing by the
OWNER.

G. Preparation of pre-applications and applications for federal andfor state

assistance grants for funding of projects.

ARTICLE |i - GENERAL PROVISIONS

SECTION | — RESPONSIBILITIES OF THE OWNER

As a party to this Agreement, the OWNER shall:

A. Make available for CONSULTANT'S use all record drawings, maps, soil data,
etc. that are readily available to the OWNER, and the CONSULTANT shall have
the right to rely upon the completeness and accuracy thereof,

B. Designate a person to act with authority on OWNER’S behalf and respoid in a
timely manner to submissions by CONSULTANT providing approvals and
authorizations as appropriate so that work may continue at a normal pace.

C. Pay all costs associated with special services authorized by the OWNER, and all
costs associated with obtaining bids from contractors.

SECTION | - METHOD OF PAYMENT

The Consultant agrees to provide professional services for all services included in
Atticle | - Scope of Services and the City agrees to pay the Consultant as compensation
for its services in accordance with Article lil, Payment, of the attached agreement
(Exhibit “A”) between the Consultant and the State. The maximum fee payable under
this agreement is six hundred eighty two thousand five hundred eighty five dollars
and 92 cents ($682,585.92), which is based on a construction duration of two hundred
sixty (260) working days. If the construction duration exceeds two hundred sixty (260)
working days, the fee will be increased by supplemental agreement.




Partial payments for all services performed by the CONSULTANT under the
terms of the Agreement shall be made no more often than monthly to the
CONSULTANT by the OWNER upon receipt of invoices and other evidence of
peitoimance as may be deemed necessary by the OWNER. Payments shall be
due and payable within thirty (30) days of the date of invoice. The OWNER shall
reimburse CONSULTANT for any expenses, including legal costs, incurred in
collection of outstanding amounts due from OWNER.

For Projects involving a supplemental agreement, the scope of services and
amount of compensation to be paid will be included therein.

The OWNER will pay the CONSULTANT for special services performed by
subconsuitants at the actual invoice amount times a factor of 1.10 for assisting
and coordinating the subconsultant’s services.

Reimbursable expenses are defined in Attachment 1 of Exhibit “A” attached.

The OWNER as purchaser of the services described herein shall pay any
applicable sales tax in the manner and in the amount as required by law.

Payment shall be made payable to Volkert, inc. and submitted to the following
address: Dept. #2042, Volkert, Inc., P.O. Box 11407, Birmingham, AL 35246-
2042

SECTION Il - MISCELLANEOQUS

A.

Extra Work: It is mutually understood and agreed that the OWNER will

. compensate the CONSULTANT for services resulting from changes in the scope

of a project or its design, including but not necessarily limited to, change in size,
complexity, project schedules, character of construction, revisions to previously
accepted studies, reports, design documents or contract documents and for
preparation of documents for separate bids, when such revisions are due to
causes beyond the CONSULTANT'S control and when requested or authorized
by the OWNER. Compensation for such extra work when authorized by the
OWNER shall be mutually agreed upon prior to beginning work.

Ownership and Reuse of Documents: All Project documents inciuding dut it
necessarily limited to reports, drawings, studies, findings, correspondence,
specifications, survey notes, estimates, maps, computations, calculations,
coinpuer files, Computer Assisted Design and Drafting (CADD) files (electronic
and hard copy), and other data, as well as any and all other documents and other
materials prepared, generated, or furnished by or for CONSULTANT and/or its
Subconsultant(s) for the Project pursuant to this Agreement (hereinafter referred
to in this Section B. as “Documents”) are instruments of service with respect to




the Project, and CONSULTANT shall retain an ownership and intellectual
property interest therein regardless whether the Project is completed. OWNER
may make and retain copies thereof for information and reference in connection
with the use and/or occupancy of the Project by OWNERS and others. However,
such Documents are not intended for reuse or future use by OWNER or others
for any purpose whatsoever or on any other project. No representation is made
that such Documents are or will be suitable for reuse or future use by OWNER or
others for any purpose whatsoever or on any other project. Any use of such
Documents by OWNER or others on any project other than the project which is
the subject of this Agreement is not advised and shall be done without warranty,
representation, or liability to any extent whatsoever on the part of
CONSULTANT, OWNER shall defend, indemnify, save and hold harmless
- CONSULTANT, its officers, directors, employees, agents, successors, and
assigns against any and all liability for any and ali claims, demands, fines, fees,
damages, actions, causes of action, lawsuits, expenses (including attorneys’
fees), mediations, and arbitrations arising out of, resulting from, or relating in any
way to the OWNER'S use of such Documents.

Exclusivity of Remedies: To the fullest extent permitted by law, the iGlal liauiity,
in the aggregate, of CONSULTANT and CONSULTANT'S officers, directors,
employees, agents and independent professional associates and consultants,
and of any of them, to OWNER and anyone claiming by, through or under
OWNER, for any and all injuries, claims, losses, expenses or damages
whatsoever arising out of or in any way related to CONSULTANT'S services, the
project or this agreement from any cause or causes whatsoever, including but
not limited to the negligence, errors, omissions, strict liability or breach of
contract by CONSULTANT or CONSULTANT'S officers, directors, employees,
agents or independent professional associates or consuitants, or any of them,
shafl be limited to and shall not exceed the total compensation received by
CONSULTANT under this agreement.

Indemnification: To the fullest extent permitted by law, and up to the limits of
the exclusivity of remedies provision, supra, CONSULTANT shall indemnify
OWNER and OWNER'’S officers, directors and employees for costs, losses,
judgments, damages and expenses (including reasonable attorneys’ fees) to the
extent caused by the negligent acts, errors and omissions of CONSULTANT in
the performance of its professional services hereunder. In any matters involving
allegations of negligent performance of professional services by CONSULTANT,
CONSULTANT'S defense duties under this indemnification provision (which are
expressly disclaimed) shall include only reimbursement of reasonable defense
costs to the extent incurred as a proximate result of CONSULTANT'S actual

negligent performance.




Insurance: CONSULTANT shall furnish OWNER with Certificate of Insurance
confirming following forms and minimum limits of insurance:

TYPE OF COVERAGE LIMITS
I. Worker Compensation State — Statutory
Employer Liability $500,000 per accident

$500,000 disease/each accident
$500,000 disease/policy limit

il. Comprehensive or Commercial $1,000,000 per person bodily injury
General Liability $1,000,000 per occurrence bodily injury
$1,000,000 property damage
$2,000,000 policy aggregate

lli. Automobile Liability $1,000,000 combined single limit

IV. Professional Liability $2,000,000

Termination: In the event of failure by the CONSULTANT to fulfill in timely and
proper manner CONSULTANT'S obligations under this contract, or if the
CONSULTANT violates any of the covenants, agreements, or stipulations of this
contract, the OWNER shall thereupon have the right to terminate this contract by
written notice to the CONSULTANT of such termination, specifying the effective
date thereof at least five days before the effective date of such termination.

Contract Period: All contracts, agreements, provisions and stipulations of this
Agreement shall remain in full force for a period of 18 months from the date of
the Agreement, and for such periods as the contract time may be extended by
mutual written agreement between the OWNER and the CONSULTANT.

Successors and Assigns:

1. OWNER and CONSULTANT each is hereby bound and the partners,
successors, executors, administrators and legal representatives of
OWNER and CONSULTANT (and to the extent permitted by paragraph 2,
the assigns of OWNER and CONSULTANT) are hereby bound to the
other party to this Agreement and to the partners, successors, executors,
administrators and legal representatives (and said assigns) of such other
party, in respect of all covenants, agreements and obligations of this
Agreement.




2. Neither OWNER nor CONSULTANT shall assign, sublet or transfer any
rights under or interest in (including, but without limitation, monies that
may become due or monies that are due) this Agreement without the
written consent of the other, except to the extent that any assignment,
subletting or transfer is mandated by law or the effect of this limitation may
be restricted by law. Unless specifically stated to the contrary in any
written consent to an assignment, no assignment will release or discharge
the assignor from any duty or responsibility under this Agreement.
Nothing contained in this paragraph shall prevent CONSULTANT from
employing such independent professional associates and consultants as
CONSULTANT may deem appropriate to assist in performance of
services hereunder.

3. Nothing under this Agreement shall be construed to give any right or
benefits in this Agreement to anyone other than OWNER and
CONSULTANT, and all duties and responsibilities undertaken pursuant to
this Agreement will be for the sole and exclusive benefit of OWNER and
CONSULTANT and not for the benefit of any other party.

Dispute Resolution: If a dispute arises out of or relates to this Agreement or its
alleged breach, the OWNER and CONSULTANT shall direct their
representatives to endeavor to settle the dispute first through direct discussions.
If the dispute cannot be resolved through direct discussions, the OWNER and
CONSULTANT shall participate in mediation under the Construction Industry
Mediation Rules of the American Arbitration Association then in effect uniess the
parties mutuaily agree otherwise, before recourse to litigation. The OWNER’S
and CONSULTANT'S representatives shall attend all mediation sessions.
Engaging in mediation is a condition precedent to litigation. Should mediation fail
to resolve the dispute, the parties shall engage in arbitration in accordance with
the Construction Industry Arbitration Rules of the American Arbitration
Association then in effect unless the parties mutually agree otherwise, before
recourse to litigation. Arbitration is a condition precedent to litigation. Cnly cher
the parties have exhausted direct discussions, mediation, AND _arbitration in
accordance with the foregoing shall either of them be entitled to initiate litigation.
Should either party initiate litigation prior to engaging in direct discussions, good
faith mediation, and arbitration, it shall pay all attorneys’ fees and expenses and
other costs incurred by the other party in responding to said litigation.

Right of Entry: OWNER shall furnish right-of-way on the property for
CONSULTANT to perform undisturbed the Services hereunder. CONSULTANT
shall take reasonable precautions to minimize damage to the property during the
Colirse of its services. OWNER acknowledges that a certain amount of damage,
wear and tear, and depreciation is likely to result from CONSULTANT'S
operations on the property in furtherance of CONSULTANT’S Services under this
Agreement. The cost for restoration or remediation of damaged property which




may resuit from CONSULTANT'S operations is not included in CONSULTANT'S
compensation hereunder unless explicitly stated otherwise in this Agreement. If
the property is damaged during CONSULTANT'S operations and if OWNER
desires CONSULTANT to restore or remediate the property to its former
condition, CONSULTANT will do so for additionat costs in accordance with the
fee schedule referenced herein. '

Standard of Care: CONSULTANT shail perform its services hereunder
consistent with the professional skill and care ordinarily exercised under similar
conditions by similarly situated professional consultants practicing in the same
field at the same time in the same or similar locality. CONSULTANT shall
perform its services as expeditiously as is consistent with such professional skill
and care and the orderly progress of the Project. No warranty, express or
implied, is made or intended related to the services provided herein, and
CONSULTANT guarantees no particular resuit.

Disclaimer of Third-Party Benefits: OWNER and CONSULTANT expressly
disclaim third-party beneficiaries hereunder and no one not a Party to the
Agreement shall be entittied to seek enforcement against OWNER and/or
CONSULTANT of any provision herein, or to otherwise seek damages from
either Party for the alleged breach of any provision contained herein or purported
duty or standard created or conferred hereunder. It is specifically agreed
oetween the parties executing this Agreement that it is not intended by any of the
provisions of any part of the Agreement to create in the public or any member
thereof a third party beneficiary hereunder, or to authorize anyone not a Party to
the Agreement to maintain a claim, cause of action, lien or any other damages or
any relief of any kind pursuant to the terms and provisions of this Agreement.

Waiver of Consequential Damages: Notwithstanding any other provision of this
Agreement, and to the fullest extent permitted by law, neither OWNER nor
CONSULTANT, their respective officers, directors, partners, employees,
contractors or subconsultants shall be liable to the other or shall make any claim
for any incidental, indirect or consequential damages arising out of or connected
in any way to the Project or to this Agreement. This mutual waiver of
consequential damages shall include, but is not limited to, loss of use, loss of
profit, loss of business, loss of income, loss of reputation, or any other
consequential damages that either party may have incurred from any cause of
action including negligence, strict liability, breach of contract and breach of strict
or implied warranty. Both OWNER and CONSULTANT shall require similar
waivers of consequential damages protecting all of the entities and persons
named herein in all contracts and subcontracts with others involved in this

Project.

Jurisdiction/VVenue: i is expressly agreed and stipulated between the parties that
this contract shall be deemed to have been executed in the State of Alabama
where the principal office of Volkert, Inc. is located. This contract shall be




governed by the laws of the State of Alabama. The Circuit or District Court of the
Thirteenth Judicial Circuit of Alabama, Mobile County, Alabama, shail have
jurisdiction over any dispute which arises under this contract, and each of the
parties shall submit and hereby consents to the jurisdiction of either such court.

IN WITNESS WHEREOF, the parties hereto have made and executed this Agreement
in duplicate as of the day and year first above written.

ATTEST:
Title Title
Federal Employer
ID # (Corporation):
Social Security #
{individual):
ATTEST:
Cornelia Sanders Project Manager Michael Harper Sr. Vice President




